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National Assembly for Wales 

Health and Social Care Committee 

25 June 2013 

 

Report on the Legislative Consent Memorandum for 

the Care Bill 

Background 

1. On 23 May 2013, the Deputy Minister Social Services laid a Legislative 

Consent Memorandum (LCM)
1

 for the Care Bill
2

, which is currently before the 

UK Parliament.   

2. On 4 June 2013, the Business Committee referred the LCM to the Health 

and Social Care Committee (“the Committee”) for consideration, in 

accordance with Standing Order 29.4. The Business Committee also agreed 

that the Committee should report on the relevant provisions by 4 July 2013. 

The LCM is due to be considered in plenary on 9 July 2013. 

The Care Bill (“the Bill”)  

3. The LCM summarises the policy objectives of the Bill: 

“The Bill is sponsored by the Department of Health (DH) and the UK 

Government’s stated aims are to improve standards and quality 

across the care sector and to modernise the law so that it prioritises 

the well-being of individuals and enables all those needing health 

and social care to get good care.” 

Main effect of the provisions in the Bill for which consent is sought 

4. Consent is being sought in relation to three provisions in the Bill 

relating to: 
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(i) reciprocal arrangements (across the United Kingdom) for cross-

border placements of adults in residential care (clause 38 and 

Schedule 1); 

(ii) arrangements to ensure continuity of care for adults 

accommodated in registered care settings in Wales as a result of 

provider failure (clauses 48 and 49, clause 111(3) and clause 

109(8)); and  

(iii) a requirement for Welsh Ministers to co-operate with the new, 

independent Health Research Authority (HRA) in the regulation of 

health and social care research in the UK (clause 98).  

Cross-border placements 

5. In relation to cross-border placements, the Bill seeks to make provision 

for an adult ordinarily resident in one part of the UK, who has care and 

support needs, and requires residential accommodation to meet those 

needs, to be provided with that accommodation in another part of the UK. 

This means that people who wish to move into residential accommodation 

across borders within the UK can choose to do so. Provision is also made for 

resolution of disputes between local authorities and recovery of payments 

from a local authority that is liable to provide the adult with accommodation. 

6. This part of the Bill does not contain subordinate legislation making 

powers for Welsh Ministers. There are powers, however, for the Secretary of 

State to prescribe – by way of regulations – for the resolution of disputes and 

for the types of arrangements to which the provisions will apply. Where 

regulations include provision relating to Wales, they may not be made 

without the consent of Welsh Ministers. 

Provider failure 

7. In relation to provider failure, the Bill seeks to strengthen local 

authorities’ duties in relation to adult care if a provider fails. The Bill will 

place temporary duties on a local authority in Wales, to meet the care and 

support needs of adults placed by English local authorities in a care home in 

Wales, under arrangements made in accordance with the cross border 

placements.  The Bill also places temporary duties on a local authority in 

England to meet the care and support needs of adults, placed by Welsh local 

authorities in a care home in England, under the cross border placements. 

The provisions apply where the provider becomes unable to continue to 

provide accommodation because of business failure, and are in response to 
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lessons learned from the collapse of Southern Cross. Provision is made for 

the recovery of costs from the local authority in which the adult is ordinarily 

resident, or from the adult, where the care was arranged privately. 

8. There are no subordinate legislation making powers for Welsh Ministers 

contained in this part of the Bill. The Secretary of State must make 

regulations providing for the interpretation of references to business failure 

or being unable to do something because of business failure, however he or 

she must consult the Welsh Ministers before making such regulations. In 

addition, the Bill provides that before making an order bringing 

arrangements for dealing with provider failure into force, so far as it applies 

to accommodation in Wales, the Secretary of State must obtain the consent 

of the Welsh Ministers. 

Health Research Authority 

9. In relation to the Health Research Authority, the Bill seeks to ensure that 

the Welsh Ministers and other devolved authorities co-operate with the 

Authority in the exercise of their functions in regulating and assessing the 

ethics of health and social care research. The aim of this clause is to ensure 

that practice relating to this regulation is coordinated, standardised and 

promoted across the UK.  

Relationship with the Social Services and Well-being (Wales) Bill 

10. The LCM confirms that the Deputy Minister for Social Services intends to 

bring forward amendments to the Social Services and Well-being (Wales) Bill 

to ensure that parallel provisions to those contained within the Care Bill to 

address provider failure are made across all local authorities in Wales. This 

will mean that provision will be made for adults within Wales to be protected 

if the company in charge of their care ceases to provide care at short notice. 

Consideration of the LCM 

11. We considered the LCM on 12 June. We did not believe it necessary to 

seek any further clarification on the LCM from the Deputy Minister. 

Our view 

12. We note the LCM and we have no objection to its use in the manner 

proposed.  
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13. As noted in paragraph 10 of this paper, we are aware that the Deputy 

Minister for Social Services is seeking to make parallel provisions to those 

contained within the Care Bill to ensure that adults in Wales are protected in 

the case of provider failure. We would wish to emphasise the importance of 

discussions between the Welsh and UK Governments to ensure a consistent 

definition and understanding of “business failure” across borders. 


